
STATE OF NEW YORK
STATE TAX COMMISSION

In  the l " la t ter  of  the Pet i t ion

o f

JET SANITATION SERVICE CORP.

For a Redeterminat ion of  a Def ic iency or
a Revls ion of  a Determinat ton or  a Refund
of Highway Use

AFFIDAVIT OF MAILING

Taxes under Art ic le ( ts) 2L of the
Tax Law for the x]sffi@O0( Period (g)
January 1. 197? throuEh Seotember ?0. 1o7l,.

State of New York
County of Albary

I\tlarsina Donnini , being duLy sworn, deposes and says chat

she is an employee of the Department of Taxatlon and Finance, over 1-8 years of

age, and that on the 3Oth day of June ,  L9'17, she served the wlthin

Notice of Deeision by )Oflffi mail upon Jet Sanitation Service Cor?.

@ the pet i t loner in the wlthln proceeding,

enclosing a true copy thereof in a secureLy sealed postpald r trapper addressed

follows: Jet Sanitation Service Corp.
228 Blydenburgh Road
Central Islip, New York LI722

and by deposit ing same enclosed in a postpald properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusl .ve care and custody of

the Unlted States Post,al  Service within the State of New York.

T h a t d e p o n e n t f u r t h e r s a y s t h a t t h e s a i d a d d r e s s e e 1 e t h e f f i

ffigflgg[ petitioner herein and that the address set forth on eald lrraPPer is the

last knonn address of the f f i  Pet i t loner.

by

a s

Sworn

30th

to

d a y

before me thls

of June

rA-3 (2176)

,  Lg77



STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t lon

o f
JET SANITATION SERV]CE CORP.

For a Redeterminat ion of a Def ic iency or
a Revlsion of a Determinat lon or a Refund
of Highway Use
Taxes under Art ic le@ Zf

AFFIDAVIT OF MAILING

of the
Tax Law for the IEmCEEG{X Period (qf
Januarv l. 1o7? throltgh Sentemher. ?Or 1o7Z

State of  New York
County of Albarry

Iflarsina Donlini , being duly sworn, deposes and says that

she is an employee of the Department of Taxatlon and Finance, over 18 years of

age, and that on the 3Oth day of Jqne , L9 77, she served the wlthin

Notice of Decision by 6mEg€tbci nail upon Ronald lipshie, Esq.

(representat ive of)  the pett t ioner ln the within proceedLng'

by enclosing a true copy thereof in a securely seated postpald wrapper addreseed

as follows: Ronal_d. Lipshie, Esq.
444 Fourth Avenue
Bayshore, New York IL7O6

and by deposit ing same enclosed in a postpald properly addressed wrapper tn a

(post of f lce or off ic ial  depository) under the exclusive care and custody of

the United States PosLal Service withln the State of New York.

That deponent further says that the said addressee ls the (representat ive

of the) pet i t ioner herein and that the address set forth on said r i l rapper is tbe

tast known address of the (representat ive of the) pet i t , loner.

Sworn

30th

before me thls

of June

to

d a y

rA- 3 (217 6)

19 ry17



STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L E A N Y .  N . Y .  1 2 2 2 7

true 30, 19?7

A D O R E S S  Y O U R  R E P L Y  T O

TELEPHoNE: tsrct 457-LT2?

STATE TAX COMMISSION

r
.Iet $arrttatlon Serntoc Cor1lr
2eS tsfydcribur1sb nsaal
C€nt!&l ler{Fr Nsr Tork LL7f22

Omt1mo:

:l"H: ::::.T:1";"ffi,::;.,fts1*ed herewi,h.

?lease take further notice that pursuant to
Section(3) gfO of the Tax Law, anY
proceeding in court to review an adverse deci-
sion must be commenced within 3O Xye
f rom the  da te  o f  th is  no t ice .

Inquiries concerning the computation of tax
due or refund allotrred in accordance with this
decision or concerning any other matter relat ive

igned. _ Theyhereto may be addressed to the
will be referred to the proper

V

Enc.

r

Of,flcer

l y .

Pet i t ioner 's  Rep

Taxing Bureau's Representat ive:

rA -1 .12  (L /76 )



STATE OF NEW YORK

STATE TAX COMMfSSION

In the Matter of the Appl icat ion

o f

JET SANITATION SERVICE CORP.

for Revision of an Assessment or for Refund
of Highway Use Tax under Art ic le 2L of the
Tax l-raw for the Period January L, L973
through September 30, 7974.

DECISION

Appl icant ,  Jet  Sani ta t ion Serv ice Corp. ,  228 Blydenburgh

Road,  Centra l  Is l ip ,  New York LL722 (here inaf ter  "Jet" )  appl ied

for revision of an assessment or for refund of higtrway use tax

under  Ar t ic le  2I  o f  the Tax Law for  the per iod January 1,  L973

th rough  Sep tember  30 ,  L974 .  (F i l e  No .  00628)

A formal hearing was held before Edward L. Johnson, Hearing

Officer, at the off ices of the State Tax Commission, I\nro World

Trade Center ,  New York,  New York,  on October  25,  L976 at  I :30

p.m.  The appl icant ,  Jet ,  appeared by Ronald L ipshie,  Esq.  The

Miscellaneous Tax Bureau appeared by Peter Crotty, Esq. (arnold

Dorman ,  Esq .  o f  counse l ) .

ISSUES

I .  Whettrer the written

hear ing dated March 7,  L975,

request of applicant for a formal

and received by the Miscellaneous



-2 -

Tax Bureau in an envelope postmarked Selden, New York on Apri l  24,

L975,  and received at  the Miscel laneous Tax Bureau Apr i l  28,  1975,

was t imely .

I I .  Whether  the pet i t ioner  is  ent i t led to  a refund of  t ruck

mi leage tax paid under  protest ,  upon what  pet i t ioner  c la imed was

an erroneous assessment  by the Miscel laneous Tax Bureau.

III .  Whether the use of an assumed weight per cubic yard of

hauled garbage by the Miscellaneous Tax Bureau was proper on audit

to determine the amount by which the truck mileage tax had been

understated by appl icant ,  Jet .

IV.  Whether  the penal t ies assessed against  appl icant ,  Jet ,

were proper.

FINDINGS OF FACT

1.  Appl icant ,  Jet ,  t imely  f i led t ruck mi leage tax returns

for the periods January 1, L973 through September 30, L9'/4, and

paid the tax shown to be due thereon.

2. Applicant, .Tet, elected to compute the truck mileage tax

on the basis of maximum gross weight during the period January l ,

L973 through September 30,  L974.

3.  Af ter  audi t  o f  appl icant 's  books and records for  the

entire period from .Tanuary 1, L973 through September 30, L974,

the Mi-scellaneous Tax Bureau issued an "Assessment of Unpaid
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Truck Mileage Tax" No. B-L249A dated February

add i t i ona l  t ax  due  o f  $1 ,873 .22 ,  p lus  pena l t y

$295 .47 ,  f o r  a  t o ta l  o f  $2 ,168 .69 .

L97 5, showing

interest  o f

4.  In  a  le t te r  da ted  March  7 ,  L975,  and addressed to  the

Albany, New York off ice of the Miscel laneous Tax Bureau, appl i -

can t ,  Je t ,  expressed d isagreement  w i th  the  assessment  and re -

ques ted  a  hear ing .  The le t te r  was  rece ived by  the  Misce l laneous

Tax Bureau on Apri l  28, 1975, in an envelope postmarked at

Se lden,  New York  on  Apr i l  24 ,  L975.

5 .  By  a  le t te r  da ted  May B,  L9 '75 ,  the  Misce l laneous Tax

Bureau adv ised the  app l ican t ,  Je t ,  tha t  app l i can t ' s  le t te r  had

not been received within the prescr ibed 30 days of the assessment

and,  there fore ,  the  assessment  was f ina l .

6 .  In  a  le t te r  da ted  September  29 ,  L975,  Jeremiah J .  Doran,

J r . ,  C .P.A. ,  the  accountan t  fo r  app l i can t ,  Je t ,  s ta ted  tha t  the

app l ican t ' s  le t te r  da ted  March  7 ,  L975 had been mai led  f rom the

accountan t rs  o f f i ce  in  Se lden,  New York  on  March  11 ,  1975.  The

le t te r  da ted  September  29 ,  1975 was s tamped as  rece ived by  the

Misce l laneous Tax  Bureau on  October  1 ,  L975.

7 .  On October  6 ,  L975,  the  Misce l laneous Tax  Bureau adv ised

the  app l ican t ,  Je t ,  tha t  as  s ta ted  in  i t s  le t te r  da ted  May 8 ,

1975,  s ince  a  reques t  fo r  a  hear ing  was no t  rece ived w i th in  30

20 ,

and
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days of the assessment, the assessment was f j-nal. Palrment of

the tax due was demanded.

B .  I n  a  l e t t e r  da ted  Oc tobe r  17 ,  L975 ,  t he  app l i can t ,  Je t ,

pa id under  protest  the tax assessed,  wi th  penal t ies and in terest .

Applicant formally requested information as to procedures for

f i l ing a c la im for  re fund and obta in ing a hear ing.

9.  Pet i t ioner ,  Jet ,  was a haulage contractor  for  the p ick-up

and disposal of garbage from households and businesses in the Town

of  Is l ip ,  Long Is land,  New York.  The pet i t ioner ,  Jet ,  owned and

operated 28 vehic les,  inc lud ing three d i f ferent  types of  t rucks.

These were f ront  loader ,  rear  loader  and ro l l -o f f .  Garbage was

loaded in the front end and dumped in the rear of the front

loader. For the average household pick up, the garbage was loaded

at the back of the rear loader and moved mechanically within the

t ruck to  the f ront .  The ro l l -o f f  was a chassis  and body uni t

upon which f i l led containers were placed at the pick-up point,

and the container rol led off at the dumping terminal. Rol1-offs

were used for  commerc ia l  serv ice,  largely  for  supermarkets .  The

conta iners used by the pet i t ioner ,  Jet ,  were of  d i f ferent  cubic

capaci t ies.  A f i f teen-yarder  would hold f i f teen cubic  yards of

garbage.  Simi lar ly ,  the pet i t ioner ,  Jet ,  used twenty-yarders,

thirty-yarders and forty-two-yarders.
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10.  Pet i t ioner ,  Jet ,  b id  for  contracts  to  haul  garbage

for the Town of Isl ip, New York in several of the many garbage

dis t r ic ts .  Tt rese contracts  speci f ied the quant i ty  o f  garbage

and the frequency of removal thereof from the premises of each

household in  each garbage d is t r ic t .  The contracts  were based

on an estimated weight of 160 pounds for I 3/4 crtbic yards of

household garbage,  about  91.5 pounds per  cubic  yard.

11.  The actual  weight  o f  a  cubic  yard of  garbage hauled

by the pet i t ioner ,  Jet ,  was between 450 and 500 pounds.

L2.  Pet i t ioner ,  Jet ,  p icked up garbage f rom households in

a given garbage distr ict, sending the empty truck from the

garage to the furthest pick-up point and progressing toward the

dump unti l  the truck was fu1l. That fulI  truck then proceeded

to the dump. Having been emptied, the truck would go unladen to

the furthest pick-up point and work i ts way toward the dump again.

In the course of the 40 to 50 miles spent hauling garbage each

day,  pet i t ioner 's  t rucks were empty at  least  f i f ty  percent  o f  the

time on the road.

13 .  Pe t i t i one r ,  Je t ,  under  p ro tes t  on  Oc tobe r  17 ,  L975 ,

paid the t ruck mi leage tax assessment  dated February 20,  L975.

Pe t i t i one r  pa id  $1 ,873 .22  as  tax  due ,  p lus  pena l t y  and  i n te res t

o f  $445 .33 ,  f o r  a  t o ta l  o f  $2 ,318 .55 .
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Petit ioner, Jet, disagreed with the f indings of the

Miscellaneous Tax Bureau as to the assessment but knowingly

paid the assessment ,  a lbe i t  under  protest .

CONCLUSIONS OF I,AW

A. That  the wr i t ten appl icat ion of  appl icant ,  Jet  Sani -

ta t ion Serv ice Corp. ,  for  rev is ion or  for  re fund of  h ighway use

tax under Art icle 2L of the Tax Law was not t imely f i l -ed within

30 d.ays after the assessment of the tax due.

B. That the application for refund of the truck mileage

tax paid under  protest  on October  L7,  L975 is  denied.  fhe refund

of  taxes paid under  Ar t ic le  2L is  l imi ted to  those paid in  er ror ,

in accordance with section 513 of the Tax Law.

C.  That  s ince Jet  Sani ta t ion Corp.  rs  appl icat ion for  re-

vision of the determination of the Miscellaneous Tax Bureau \^/as

not t imely, the State Tax Commission does not at this t ime have

to  pass  upon  f ssues  " I f I "  and  " IV " .

D.  That  the appl icat ion of  Jet

for  rev is ion of  an assessment  or  for

is  in  a1 l  respects  denied.

DATED: Albany, New York
June  30 ,  1977

Sani ta t ion Serv ice Corp.

refund of highway use tax

COMMISSION


